
 

1 

San Francisco Apartment Assoc., et al. v. City and County of San Francisco, Case No. ___________ 

PETITION FOR WRIT OF MANDATE 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Z
A

C
K

S
, 
F

R
E

E
D

M
A

N
 &

 P
A

T
T

E
R

S
O

N
, 
P

C
  

6
0
1

 M
O

N
T

G
O

M
E

R
Y

 S
T

R
E

E
T
, 
S

U
IT

E
 4

0
0
 

S
A

N
 F

R
A

N
C

IS
C

O
, 
C

A
L

IF
O

R
N

IA
 9

4
1
1
1
 

ANDREW M. ZACKS (SBN 147794)  
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Attorneys for Petitioners 

San Francisco Apartment Association 

Small Property Owners Of San Francisco Institute   

 

SUPERIOR COURT - STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO - UNLIMITED JURISDICTION 

 

SAN FRANCISCO APARTMENT 

ASSOCIATION, a California non-profit trade 

association and SMALL PROPERTY 

OWNERS OF SAN FRANCISCO 

INSTITUTE, a California non-profit 

corporation  

 

Petitioners, 

 

 vs. 

 

CITY AND COUNTY OF SAN 

FRANCISCO, a California municipal 

corporation, 

 

 Respondent. 

 

Case No.:  ____________ 

 

PETITION FOR WRIT OF MANDATE  

 

CCP §1085 

 

 

Petitioners SAN FRANCISCO APARTMENT ASSOCIATION (“SFAA”), and SMALL 

PROPERTY OWNERS OF SAN FRANCISCO INSTITUTE (“SPOSFI”), (collectively 

“Petitioners”), allege as follows: 

1. Petitioners petition this Court for a writ of mandate enjoining respondent City and 

County of San Francisco (“San Francisco”, “the City”, or “Respondent”), from enforcing San 

Francisco Ordinance No. 18-22 amending Chapter 37 of the San Francisco Administrative Code, 
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known as the Rent Ordinance.  A true and correct copy of Ordinance No. 18-22, hereafter referred 

to as “the Ordinance” or “the 10-day Notice Requirement”, is attached hereto as Exh. 1 and 

incorporated herein by reference.  The Ordinance conflicts with, and is thus preempted by, Code of 

Civil Procedure §§ 1161(2)-(4). 

2. Petitioner SFAA is a non-profit trade association of more than 2,800 active members 

(persons and entities), who own more than 65,000 residential rental properties in the City.  SFAA’s 

membership also includes hundreds of “mom-and-pop” owners who live in one unit of their 2-4 unit 

buildings. SFAA is dedicated to educating, advocating for, and supporting the rental housing 

community and preserving the property rights of all residential rental property providers in San 

Francisco.  SFAA fields hundreds of calls each month from property owners with questions about 

their rights and duties under San Francisco and state laws.  SFAA and its members are adversely 

and directly affected by the 10-day Notice Requirement. SFAA includes members whose tenancies 

are subject to the 10-day Notice Requirement and who are at risk of not timely receiving rent from 

their tenants as required by their rental agreements.  Under state law, such members would be 

entitled to serve a 3-day notice to pay or quit in order to either recover the unpaid rent or possession 

of their real property which was let in exchange for timely payment of rent. At the expiration of this 

3-day notice, if the tenants have not paid the rent or quit the premises, the landlords would be able 

to invoke their state law speedy summary remedy to obtain possession of the demised premises.  

Said members would also be entitled to invoke their summary, 3-day remedies under Code of Civil 

Procedure §§ 1161(3) and (4) for conduct constituting violations of those subsections without 

improper encumbrance by the Ordinance.  The ability of residential property owners to exercise 

their state law rights, including those under the unlawful detainer statutes, free from the 10-day 

Notice Requirement is germane to SFAA’s organizational purpose and this challenge does not 

require the participation of individual members. 

3. Petitioner SPOSFI is a California nonprofit corporation and organization of small 

property owners that advocates for home ownership and the rights of residential rental property 

owners in San Francisco. SPOSFI’s members range from young families to the elderly on fixed 

incomes, and with membership across all racial, ethnic, and socio-economic strata. SPOSFl’s 
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members own single-family and small multi-unit residential properties subject to the Ordinance. 

SPOSFI is also involved in education, outreach, and research regarding issues facing its members. 

Through education, it helps owners better understand their rights and learn how to deal with local 

government; through outreach to community groups and to the public, it demonstrates how 

restrictive San Francisco regulations can harm both tenants and landlords, and through research 

projects, it aims to separate hyperbole from fact on the effect of rent and eviction control.  SPOSFI 

seeks to protect the rights of small property owners against unfair and burdensome regulations.  

SPOSFI and its members are adversely and directly affected by the 10-day Notice Requirement. 

SPOSFI includes members whose tenancies are subject to the 10-day Notice Requirement and who 

are at risk of not timely receiving rent from their tenants as required by their rental agreements.  

Under state law, such members would be entitled to serve a 3-day notice to pay or quit in order to 

either recover the unpaid rent or possession of their real property which was let in exchange for 

timely payment of rent.  At the expiration of this 3-day notice, if the tenants have not paid the rent 

or quit the premises, the landlords would be able to invoke their state law speedy summary remedy 

to obtain possession of the demised premises.  Said members would also be entitled to invoke their 

summary, 3-day remedies under Code of Civil Procedure §§ 1161(3) and (4) for conduct 

constituting violations of those subsections without improper encumbrance by the Ordinance. 

SPOSFI has standing because:  (i) the ability of residential real property owners to manage and 

control their property and to exercise their statutory rights without being burdened by invalid local 

requirements is germane to SPOSFI's organizational purpose; and (ii) individual members are 

subject to the Ordinance and could have challenged it in their own right; such that this facial 

challenge to the Ordinance does not require participation of individual members of SPOSFI. 

4. Respondent San Francisco is a California municipal corporation organized under the 

Constitution and laws of the State of California. San Francisco has police power authority to 

regulate the substantive, but not the procedural, grounds for evictions.  It extends eviction control 

protections and other related regulations to most residential rental units within its jurisdiction.  

5. Venue is proper in this Court because this petition challenges legislation enacted by 

the City and County of San Francisco.  
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THE 10-DAY NOTICE REQUIREMENT 

6. The common law rule governing unlawful detainer was codified in California in 

1863.  Code of Civil Procedure § 1161 has governed unlawful detainer actions since 1872; although 

amended on several occasions in the interim, section 1161 has established the same general 

procedural requirements for unlawful detainer actions since 1905.  The unlawful detainer statute 

applies throughout California, including San Francisco. 

7. Code of Civil Procedure § 1161(2) generally provides that a tenant is “guilty of 

unlawful detainer” when the tenant continues in possession without the permission of the landlord 

after default in the payment of rent and after expiration of the 3-day notice demanding payment or 

forfeiture of the tenancy served on the tenant. Code of Civil Procedure § 1161(2) does not contain 

any exceptions for municipal control over its provisions and preempts local controls that mandate 

that landlords provide more than 3 days notice to pay or quit the premises before filing an unlawful 

detainer action to recover possession. 

8. In 2022, San Francisco adopted Ordinance No. 18-22.  It is effective as to rent due 

on or after April 1, 2022.  It requires landlords to give tenants in default on rent 10 days notice to 

pay or potentially face eviction proceedings.  This means that before affected landlords can invoke 

their Code of Civil Procedure § 1161(2) rights by serving a 3-day notice to pay or quit, these 

landlords must give their defaulting tenants 10 additional days to pay.  (Exh. 1 at 37.9(c), 37.9(o)) 

9. California has determined that residential tenants are only entitled to be given 3 days 

notice to pay rent in default or quit before their landlords may invoke unlawful detainer 

proceedings. The Ordinance is facially invalid because it is preempted by California law, including 

but not limited to, Code of Civil Procedure §§ 1159, et seq. It impermissibly interferes with 

California law governing landlords’ unlawful detainer remedy for tenants’ failure to pay rent timely, 

on which State law occupies the field. San Francisco has no authority to lengthen this notice period 

or require any other notices be served prior to invoking Code of Civil Procedure § 1161(2) and 

otherwise initiating the petitioning process. 

10. Petitioners have a beneficial interest in ensuring that the Ordinance is found to be 

invalid, void, and unenforceable. The Ordinance impermissibly burdens landlords’ state law right to 
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the speedy and summary remedy of unlawful detainer. 

11. There is no way to compensate Petitioners’ members for the lost time and delay 

which the Ordinance will cause them. Therefore, Petitioners do not have a plain, speedy, or 

adequate remedy in the ordinary course of law, and writ relief is necessary.  

PRAYER 

 WHEREFORE, Petitioners pray for relief as follows: 

1. That the Court find that Ordinance No. 18-22 conflicts with, and is preempted by, 

state law, particularly Code of Civil Procedure § 1161(2); 

2. That the Court find that Ordinance No. 18-22 is facially invalid, void, and 

unenforceable; 

3. For a writ of mandate pursuant to Code of Civil Procedure § 1085 compelling 

Respondent not to enforce Ordinance No. 18-22 and not to assert its validity; 

 4. For an alternative writ, ordering Respondent City to show cause why Petitioner’s 

Petition should not be granted and a writ issued, mandating the relief set forth above; 

5. For an immediate stay of Ordinance No. 18-22 pending a determination of this  

petition on the merits; 

 6. For costs of suit, including pursuant to California Code of Civil Procedure, §1021.5;  

 7. For a judgment in favor of Petitioners and against Respondent City for the above 

relief; and  

8. For such further and other relief as the Court deems warranted.  

 

Date: March 21, 2022   ZACKS, FREEDMAN & PATTERSON, PC 

 

      /s/ Andrew M. Zacks 

      _____________________________________ 

      By: Andrew M. Zacks 

       Counsel for Petitioners SFAA and SPOSFI 
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VERIFICATION 

 I, Andrew M. Zacks, am an attorney representing both Petitioners. I have personal 

knowledge of the facts alleged above. I have practiced residential real property law in San Francisco 

for approximately 30 years. I have provided legal counsel to both Petitioners for more than 20 years 

and have assisted both in pursuing the objectives of their organizations. I am familiar with the 

amendments to local law created by Ordinance No. 18-22 that are the subject of this petition.  I have 

represented SFAA and SPOSFI in multiple lawsuits involving preemption of local law by state law.   

On this basis, I declare, under penalty of perjury under the laws of the State of California, 

that the foregoing is true and correct to the best of my knowledge.  

Date: March 21, 2022      __________________________ 

         Andrew M. Zacks 



EXHIBIT 1 
















